LT CITY OF BRADENTON

) BRADENTON, FLORIDA
} (941) 7086200
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34205
November 5 1998

The Honorable Patricia Glass, Chairman
Manatee County Commission Members
P O. Drawer 1000
Bradenton, FLL 34206

RE:  Colonial at Manatee
Dear Chairman Glass and Commission Members:

mcwmmmmmwwmmmmmm
development which will be considered this evening.

Itishocny'sopiimﬂmmmisrtnbohnmmquEm
Reservoir, the City’s only source of drinking water By allowing the maximum density
with the minimum buffering, the water quality will be jeopardized by stormwater
poliutants

Retention areas designed to protect the river from pollutants are not located far enough
protection to the reservoir since during any flooding poliutants from the retention ponds
will be flushed into the reservoir  Since the entire development is at a low elevation, a
greater poliutant load reaching the reservoir is probable The difference between the
flood elevation and the highest point of land area is only five feet

Because this development is so intermingled with the river, it is unforgivable to allow
mmmmmmwmmmmmmofmnmm
We trust you will take our objections into consideration and help the City of Bradenton in

its efforts to protect our community and the health of our citizens by denying the project
as designed

The City of Bradenton is requesting that you do not approve this development until there
are more safeguards to protect our drinking water.

( lﬁf ()f/‘?"(

-

Jerry Lée West, Director
Department of Planning and Development
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Low Intensity Recreational Use (AP)
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Miotor-Freight-Twminsy®

Tovor Pot TRING®

Rattrosd-Swirchtng 8550
e

Warshouziag

Warehouse *

Warchouse - Mini *

* « Permitted with Emitations, a8 specified in Section 704, Coaditional Use Criteria or elsewhere
in this Code.

AP = Administrative Permit
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Ms. Amy Stein

Board of County Commissioners
Manatee County

1112 Manatee Ave. W.
Bradenton, FL 34205

Re: Colonial at Manatee
PDMU - 98 - 02(2) (P)

Dear Ms. Stein:

Please find enclosed my comment in the above-referenced
matter. Will you please enter my appearance and the enclosed
comments into the record with respect to this matter.

Thank you for your cooperation in this regard.

Sincerely,

LYONS, BEAUDRY & HARRISON, P.A.

R. Craig Harrison

RCH/sgp
Enclosure




AFFIDAVIT OF R. CRAIG HARRISON
REGARDING COLONIAL AT MANATEE
PDMU - 98 - 02(32) (P)

STATE OF FLORIDA
COUNTY OF SARASOTA:

BEFORE ME, the undersigned notary public, personally appeared
R. Craig Harrison, who, being by me first duly sworn, deposed and
stated as follows:

; 10 I am over 18 years of age, and have personal knowledge of
the facts contained herein.

I am a attorney with the firm of Lyons, Beaudry & Harrison in
Sarasota, Florida. The scope of my practice includes both Manatee
and Sarasota Counties and my experience includes land use issues in
Manatee County. I am familiar with the Manatee Land Development
Code and have reviewed in particular Section 909, LDC.

I have resided in Manatee County since 1989. From 1991 to the
present, I have resided in the River Club development. My daughter
attends Bradenton River Elementary School.

I have reviewed the Proposed development plans of Colonial at
Manatee, the file of Manatee Planning and Zoning and the Staff
report.

I have either first hand knowledge of the facts set forth
herein or have reasonably relied upon such data and facts in
support of my comments.

3. COMPATIBILITY OF PROJECT

Although multi-family use of the subject property is
permissible, there appears to be compatibility and density issues
with the project. While this is a concern of mine, I am more
troubled by the effect of this project on the currently over-
crowded Bradenton Elementary School.

4. BCHOOL OVERCROWDING

Attached hereto as Exhibit "A" is a timely Bradenton
Herald article about the overcrowding at, among other schoo's,
Bradenton River Elementary. Schools battle overcrowding - indeed.
Each morning the traffic caused by parents dropping off their
children at the school seems to increase. The congestion at the
school caused by both vehicular and pedestrian traffic is extreme.
My daughter’s class size alone increased by 20% over last year.
Now an out-of-state developer wants to build an apartment complex



that will greatly add to the problem. Rest assured, the number of
students that will be added to the Bradenton Elementary School from
this development will exceed the 42 students reference by Michael
Pendley. This number was based on a mathematical calculation from
the provisions of Section 909, LDC, which is outdated. The School
Board certainly can provide this Board with evidence as to the
effect of other recently constructed apartment complexes upon the
schools in its district. This Board must consider the actual
impact of this project, not an antigquated mathematical formula, to
determine the effect of this project on the health, safety and
welfare of the people, especially our children. If this project is
approved, how can Bradenton Elementary absorb these new students?
This is not just a School Board issue, it is a land development
issue that must be addressed by this Board. Only this Board is
authorized to control development by land use planning. This Board
has the duty and obligation to the public to ensure that adequate
school facilities are available to our children. The Land
Development Code so provides.

S.  SCHOOL NEED PROVISION (909, LDC)

Why was Section 909 of the Land Development Code enacted?
To ensure that adequate public school sites were provided to
accommodate residential development. This provision was enacted at
the request of the School Board, drafted by competent attorneys and
properly adopted by this Board. It is not a concurrency management
program. This Code Section is draped with the presumption of
constitutionality, fairness and lawfulness. Can this Board ignore
this properly enacted provision of the Code? Of course not. The
failure of this Board to follow the lawful provisions of the Code
constitutes an abuse of this Board’s quasi-judicial powers.

A. PURPOSE OF SCHOOL NEED PROVISION

The intent of Chapter 909. LDC is absolutely clear - to ensure
that "adequate public school sites are provided to accommodate
residential development”. The provision calls for the submittal of
a "Statement of Needs" to the County and requires the County to
consider the availability of school facilities for the development:

The County shall consider the availability of school
facilities for development ...
909.4.4 (Emphasis Added).

The clear import of the Code Section is to regulate
development to make sure that school facilities can accommodate the
impact of the development upon the school district. Where a
deficiency exists, the developer has the option to provide the
facilities by dedication, contribution or other security:



If such necessary facilities are not to be provided by
the public prior to the approval of the final development
plan, final site plan, or final subdivision plat, the
applicant may provide such facilities through dedication
or contribution or post adequate security in the
development.

This provision simply provides for the developer to pay its
fair share for the additional school facilities caused by the
development. By its own terms, the provision meets the St. Johns
County standard. Section 909 restricts the use of any funds or
dedication imposed to the provision of ‘"such facilities"
necessitated by the development. Without question, substantially
all of the projected development in the county is subject to this
Code provision.

B. THE FAIR SHARE FORMULA

So what is the fair share amount? The county can determine
this figure by simple mathematical calculations based upon
information provided by the designated agent of the School Board
and the Code. The state has conducted many detailed studies of the
costs associated with the implementation of new facilities based on
a per student basis. Certainly, the County can rely on such
studies in its calculations.

So long as the contributions required by law do not exceed
the cost of the improvements required by the new development and
adequately benefit the development being the source of the fee, the
regulation is totally proper. Home Builders & Contractors Ass’n v.

Board of County Comm’rs, 446 So2d 140 (Fla 4th DCA 1983, rev. den.
451 So2d 848 (Fla 1984).

In this instance, the School Board submitted a statement
of needs with respect to the subject project. The project will
generate an additional 42 students to an already overcrowded
Bradenton River Elementary School. (Pendley letters dated September
10, 1998 and August 11, 1998). This number is unrealistically low,
but must form the basis of the calculation.

The fair share methodology must be based on cost per student
of $12,000 multiplied by the number of new students generated from
the development plus site acquisition costs of $55,250.00 with an
adjustment for existing revenue mechanisms.

C. NEW SBITE ACQUISITION

Section 909, LDC is not affected by the potential
construction of schools in the impact area. Although the School
Board is considering various sites in the area and project: the



addition of a new elementary school in the area by August of 2000,
the Code looks at the availability of facilities at the time of the
final development plan, final site plan or final subdivision plat.
Future acquisitions and plans do not count. "What ifs" should not
be considered.

This County lawfully adopted Section 909. The Section
provides for certain requirements that must be met by the
development prior to or in conjunction with the final site plan.
This Board is required to follow the criteria properly established
by the Land Development Code in evaluating the project. To simply
ignore Section 909 would be an abuse of this Board’s quasi-judicial
function. This Board must also prioritize the implementation of a
concurrency program with the School Board. Such a program is
feasible and ripe for adoption.

Will you please enter my appearance and these comments into
the record for the upcoming hearing. Thank you.

FURTHER AFFIANT SAYETH NOT.

a{\_‘ : - " N
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R. Craig Harrisdn

SWORN TO AND SUBSCRIBED before me by R. Craig Harrison, who is
(Notary choose one) [ * ] personally known to me, or [ ] who
has produced =~ as

identification, and who did take an oath, this . |’ ~ day of
September, 1998.

My commission expires: (sl o I T
Signature of Notary Public

Printed name of Notary Public
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sercrowding is nothing new o
jen Hiver Elementary School,
‘h has fought for relief since the
y 1990s.

‘ith 72 students more than last
» the school is over capacity and
iding three new portable class-
ns to the six on the campus,
5 River Club Blvd,, in eastern
natee County. Three additional
chers will join the stafl next
k

mly one other elementary school,
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Wwitt Elementary, topped Braden
River in growth this year Accord-
ing o a Sept. 9 student count, therc
are 77 more students than Inst year
at the school, 200 Rye Road East

Stalff at both schools attribute the
major jumps in enroliment to sig-
nificant growth in eastern Manatee
County.

“There are so many new devel-
opments in this area,” Witt Ele-
mentary secretary Lois Hopewell
said. “West of (Interstate 75) is so
built up that people, especially fam-
ilies with young children, are mov-
ing out here”
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BRADENTON HERALD = § ATURDAY, SEPTEMBER 19, 1998

The major jump in enroliment is attributed to
significant growth in castern Manatece County.

River Elementary will jJump to
this Monday. said to Becky Ivh
clerical assistant at the school

“We're still overc rowded in
lunchroom and in claseses like m
PPE., computers,” Ivko sand. “Em;

Some of those new developments,
Hopewell sald, include, in part,
Country Creek, a new phase of Mill
Creek, Gates Creek, Greenficld
Plantation and Panther Ridge
Some citizens publicly voiced thei
concerns carlier this year about how

new developments could affect WiLt,

which opened in 1994,

e ——————————————

ees can’t get parking space
times. It's that bad "

Ivko said it becomes hectic v
parents drop ofl students ir
moming and again when they
students up in the aflernoon
crowding, she said, is becau
more [amilies moving inlo area

Witt's student population was 638
on Sept. 9, but state officials con
tend the school’s capacity s 833 stu-
dents. By using Lhe same formula,
the state also determined Braden
River Elementary’s capacity at 944
As of Sept. 9, Braden River Ele-
mentary had 975 students

However, enrollment at DBraden

" Whitesel set

wnzoorm 1O PAGE 3

.:g) | for another
_

-year term

The Palmetto mayor didn’t have!
have her name on the ballot to w

the clection

HEATHER THOMAS

Jdorandd Mgl W

Palmetto Mayor Pat While serl has secured |
hree-year term withoutl even hav

for another L

..M
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Lakewood Ranch and River Club

School officials plan to give
those schools s little more breath-
ing room by building elementary
schools in southesstern and cen-
tral Manates County beginning
next year. The school distnict is
ranking architects and construc-
tion managers for those projecta,
slthough specific sites have not
been determined

Fran Padgett, principal at Or-
ange Ridge/Bullock Elementary
School, said she expecis an addi-
tionsl slementary school in the
central county srea will provide
some reliel to her campus ot 400
30th Ave. W.

Padgeit said she enrolled an
additionsl 10 or 11 students this
bringing the student popu-
sbout 870
the school's capscily for 962,
but Pedgett said she hoped the

be forced o &c-
ecommodate that many students in
the future. The school is home Lo
13 portable classrooms, one of
which is for storage.

School district sdministralors
have questioned whether the
siale’s method of delermining ca-
pacity is an sccursie refllection of
sesting availability. The stale's
estimates are typically higher
than the district's.

“We were lucky that we had »
litthe bit of reom to le

growth * Padgett said. “1 hope
we stabilize for a while.”

Wakeland Principal Brian
Flynn stinbuted the drop o few.
er pre-kindergarien and excep-
tional studenis this fall, but he
expects those classes L eventually
fill 1o capacily during the school

“My regular classes (kindergar-
ten through fNh grades) are
shout where they were last year.'
Flynn said.

Staff at Miller Elementary
School, 4201 Manalee Ave. W,
made Lhe decision o leave their
average [ifth-grade class size &t
31.5 students rather than move &
tescher from another grade level,
school officinis said. The distnct’s
sverage fifth-grade class size 18
58

Staff ot Tillman Elementary
School, 1413 29th St E, Palmet-
to, 8 in the process of moving

fourth-grade class me, sccording
to school district officiale

In sddition Lo iweo elementary
schools, the districl slec is plan:
ning to build s middle schoel
State officials contend none ©
Manatee County's middle schools
or high schools are al or sbove
caphcily

Because enrcliment numbers

School crowding: what the statistics show

Student mMWudw.ﬁmMMuCMy
public schools. This list excludes alternative schoois and Lhe
county's four charter schools.

These figures are mnocmclowulum:wm
gm.‘:odum school district’s student accounting deparntment al

41-7402

-0 OF yrucH ey
-0l abl
SrUCEWIS  STVEEWTE CAPACITYS  CnamEl  CLAMMAOOMY

SO Ly e */ 190! | 1. e
ELEMENTARY
Abel 672 648 24 815 54
AnnaMaria 396 386 10 395 117
Ballard 501 502 +1 563 85
Bashaw 789 BO6 +17 B78 56
Bayshore 832 185 AT 967 132
Blackburn 129 690 -39 811 b
Braden River 903 975 «72 G944 173
Daughtrey 828 84S «17 1,015 398
Duetle 16 17 +1 n/a 0
Manatee 503 510 «7 548 118
Miller 882 861 .21 1,019 122
Moody 788 828 +«40 815 96
MyakkaCily 307 306 -1 403 T4
Oneco 682 698 +16 839 0
Orange Ridge/

Bullochk 803 B56 +53 962 173
Paim View 624 588 -36 670 34
paimaSola 677 680 +3 118 23
Paimetto 883 901 +18 923 43
Pring 780 753 -27 8a3 251
Samosel 5719 620 41 BOR 2718
SeaBreere 684 661 -23 838 0
Stewan 490 533 +43 610 0
Tara 810 800 10 arr 61
Tiiman 534 550 +186 997 K4
Wakeland 639 578 61 1.297 207
wit 621 698 «17 833 0
MIDDLE SCHOOLS
Braden Rrver 854 BE9 +«35 1,222 ]
Haile H94 928 +34 1,076 0
Harliee 1,111 1,089 .22 1590 264
Johnson 912 897 15 1.255% 4]
Wing 1.298 1,230 68 141 339
Lincoln 1.032 954 -78 1.522 0
Sugg 1,193 1,236 «43 1,503 336
HIGH SCHOOLS

Bayshore (new) 1,823 1,706 117 (1.9386) ]
Lakewood

Ranch (new) — 8710 n/a (1,955) 0
Nanalee 2.465 2,455 -10 2,516 270
Paimetlo 11471 1,268 +97 2,320 ]
Southeast 2490 1,789 -7101 2,704 0

'NOTI:.Cap-cltynmuducuMlothl actual 1997-98 Florida
Inventory of School Houses (FISH) repont, which isthe siate’s
sccounting method of schools’ permanent classroom seals,
incluging those In exlsting mmclawm.tm siate usesthe
FISH repon & 10 detlermine Capacity and 1o decide whethes 8 8Choo!
gistrict is eligible Lo receive state money 10 relleve Overcrowding.
Local schoot officials have oflen questioned whether the stole's
sccounting method is an accurate refiection of student popuiastion
growth. A sc hoo! district deﬂMoﬁloﬂo‘lmﬁll‘.-M
from the 51518 10 receive Money 10 bulld new o ities.

souRcl anatios [ oundy School Bowrd

Helen Cummings says
she shot her husband
on Valentine's Day in
sclf-defense.

FORT LAUDERDALE — A
woman on trial for the Valentine's
Day murder of her husband Lesti-
fied this week she shot him be-
cause she was afraid he would kil
her.
A Valentine's Day surprise —a
card to her husband from another
woman — caused a confrontation

nated in her husband’s death.

Helen Cummings, 3J, took the
stand Thursday in her second-

murder Lrial and said she

killed her husband, Tyler Cum-
mings, 30, in the ensuing argu-
:n‘:nl because she feared for her
e,

Prosecutor Deborah Zimet said
it's @ simple case of revenge.

At times calmly looking at ju-
rors and st other times choking
back tears, Cummings, & British-

born nurse aight months ¢
with the ‘ssecond child, tes-
Lified for two hours.

*] went to the bedroom to ask
him why he was doing this to me,
and he sat up and was coming Lo-
ward me,” Cummings said. “The
eyes were fierce. | thought ifhe got
his hands on me, that was it.*

She said she picked up 8 357 re-
volver because she wanted Lo kil
hersell, but ahot her husband be-
:;:u she was alraid he would kill

She emptied the siz-shot cylin-
der, siriking Tyler Cummings
three times, including once in Lhe
chest.

Her attorney, Warner Olds, said
Cummings suffers from battered-
woman syndrome.

The couple metl in January
1991 She was a registered nurse
and he was & licensed practicel
nurse. He ashed her out, but she
declined because she once over-
heard him talking about his wife

Afer he divorced in 1992, they
dated, then lived Logether off and
on until they married in Anu‘l
1995. Ln September 1997, they
ason.

Cummings ssid her husband
was & gun lover whe Threal-

ened her with them during argu-

mants, and ence ferced he: - have

fluctuste throughout the year,

between the couple which culmi-

Wife testifi
hushand’s |

remdents can call the distnict's|

atudenl
741-7402 Lo ank
individusi schools

i )
accounting office - Re ey P call

for numbers for

746-8197 o Manalee schools teracy Mot kne 81 141-79%0

e Manates County LAsrecy Counce

WE ARE THE MAN

FOLK

Annette Ayres, cducafion reporier, F
can be reached a1 743-7050 or A
payresi@bnighinidder geis. com ?
L
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RY OUTLET _




Office of

MANATEE COUNTY
ATTORNEY

* Board Certified City, County & Local Government Law Teddy N. Williams, Jr_, County Attorney
t Board Certified Civil Trial Mark P. Barnebey, Chief Assistant County Attorney *
Paul G. Bangel, Senlor Assistant County Attorney *
William C. Henry, Senior Assistant County Attorney for Risk Managemest
Patricia McVoy, Senbor Assistant County Attorney *
James A. Minix, Senlor Assistant County Attorney f
Mitchell O. Palmer, Semior Assistant County Attorney
November 4, 1998 Jeffrey N. Steinsnyder, Senjor Assistant County Altorney *

MEMORANDUM
TO: Commissioner Stan Stephens, District 3
THRU: Teddy N. Williams, Jr., County Anonﬁr/‘;{/( /‘)5
FROM: Jeffrey N. Steinsnyder, Senior Assisu;u County Attomey # n-4-4%
RE: AFFIDAVIT OF R. CRAIG HARRISON FOR COLONIAL @ MANATEE -
PDMU-98-02Z)P)

RLS 98-400
CAO FILE: 1113-275

QUESTION PRESENTED:

What force or effect does the affidavit submitted by R. Craig Harrison have with regard
to the pending proceeding for Colonial @ Manatee - PDMU-98-02(ZXP).

DISCUSSION:

Generally, the affidavit, being under oath, is entitled to somewhat greater weight than the
correspondence you receive and enter into the record on land development projects.

However, one must look beyond the fact that Mr. Harrison chose to submit his comments
regarding the project in the form of an affidavit. An affidavit consists of a statement of facts, swom to
as the truth. S8 Am. Jur. 2. Oaths and Affirmations, § 4. Unilateral affidavits are not proper forms of
evidence on controverted questions of fact and may be denied consideration when submitted in suppon
of a motion for summary judgment. Grenell v. Scott, 134 So.2d 866 (Fla. 2™ DCA 1961)

Harrison has submitted is, in fact, legal argument. Of particular note is Section 5 of the affidavit. It
submits a rhetorical question and proceeds to argue Mr. Harrison's interpretation of a particular section
of the Land Development Code. Generally, the testimony of attorneys has not traditionally been viewed

Affidavits are also not to be used for legal argument or conclusion. Much of what Mr. //

Office « ounty Atlorney
1112 Manatee Avenue West, Suite 969, P.OBox 1000, Bradenton, FL 34206

(941) 745-3750 «+ fax (941) 749-3089




